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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF FLORIDA

FILED by p
.c.

oavlo Bsxol'r Mscu y
d/b/a Tus HAlvv/s'ux MATH 'rurroR, AF2 3 C' ::::

s'rEv6x M LAIRI oganPlaintiF
, CLERK u ts ops/ c r. ,

s. o. of /(.>t, .- ukal

Civil Action N o:

SCHOOL BOARD OF PALM  BEACH

COUN TY,
THE SCHOOL DISTRICT OF PALM  BEACH

COUNTY,

E. W A YNE GENT, in his om cial capacity,
CONSTANCE TUM AN-RUGG, in her official

capacity,

GEM LD RIOPELLE, in his official capacity,

W ILLIAM LATSON, in his official capacity, and

PETER SLACK, in his oY cial capacity,

COM PLAINT UNDER TH E CIVIL

RIGHTS ACT, 42 U.S.C. jj 1983
AN ll 1988 FOR DAM AGES,
INJIJNCTIVE,AND

DECLARATORY RELIEF

Defendants.

Plaintiff, DAVID BENOIT M ECH d/b/a THE HAPPY/FUN M ATH TUTOR, hereby

files this Complaint for damages, injunctive relief and declaratory relief against Defendnnts the

SCHOOL BOARD OF PALM BEACH COUNTY, le SCHOOL DISTRICT OF PALM

BEACH COUNTY, E. W AYNE GENT, Om cially, CONSTANCE TUM AN-RUGG, OO cially,

GEM LD RIOPELLE, Officially, W ILLIA M  LATSON, Officially, PETER SLACK, Officially,

(collectively RDefendants'') and hereby alleges as follows:
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INTRODUCTION

Pursuant to the United States Constitution, the federal Declaratory Judgment Act

(28 U.S.C. jj 2201-02), and the federal Civil Rights Act of 1871 (42 U.S.C. jj 1983 and 1988) to

obtain declaratory, injtmctive and compensatory relief. The Plaintifr seeks a declaratory judgment

that Defendants adopted and are maintmining a m licy and practice, in violation of federal statutory

and constitutional law, that prohibits David M ech d/b/a The HappyTun Math Tutor and other

disfavored advertisers from advertising on the premises of public secondary schools within The

School District of Palm Beach County on terms equal to those aflbrded favored advertisers, which

have been allowed, and which continue to be allowed, to advertise on the premises of those

schools. Further, the PlaintiFseeks an injunction prohibiting Defendnnts from continuing to violate

the Plaintifrs rights under the United States Constitution, ms well as compensatory, consequential,

statutory, and special damages, as well as exemplary damages, together w1t11 pre and pos'tjudo ent

interest for violation of the Plaintr s constitutional rights and breach of contract.

JURISDICTION AND VENUE

PlaintiFbrings this action ptlrsuant to 42 U.S.C. j 1983 and 1988 for violation of

his rights under the First Amendment and the Due Process and Equal Protection Clauses of the

Fourteenth Am endment to the United SGtes Constitution.

2.

Declaratory relief is authorized by 28 U.S.C. jj 2201 and 2202, and injtmctive relief pttrsuant to

Feb R. Civ. P. 65. A declaration of law is necessary to determine respective rights and duties of

'rllis court has jurisdiction ptusllant to 28 U.S.C. jj 1331 and 1343(a)(3).

the parties. This Court has supplemental jurisdiction purmlant to 28 U.S.C. j 1367 over

Plaintic s state law chim because that claim is so related to the federal claims that it forms part

of the same case or controversy.
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Venue is proper in this court under 28 U.S.C. j 139109 because the Defendants

either reside in this district or a subsfnntial part of the events or om issions giving rise to the

claims occurred in this judicial district.

PARTIES

PlaintiF, DAVID BENOIT M ECH d/b/a THE I'IAPPY/FUN MATH TUTOR

C1Mech''), is an individual who resides in Boca Raton, Florida who was an advertiser at several

schools within the botmdaries of the School District of Palm Beach County.

5. Defendant, SCHOOL BOARD OF PALM BEACH COUNTY (the ttBoard'' or

ttschool Board'') is a govemmental entity organized under the laws of the State of Florida and

located in Palm Beach County and, at a11 times material hereto, controlled and operated the

public secondary schools at issue within The School District of Palm Beach County, including

Omni M iddle School, Boca Raton Community M iddle School, and Spanish ltiver Comm unity

High School. The Board also is a person witllin the meaning of 42 U.S.C. j 1983 and was acting

under color of state law at al1 tim es relevant to this complaint.

Defendant, THE SCHOOL DISTY CT OF PALM BEACH COUNTY (1e

tristricf') is a political subdivision of the State of Florida and, at a11 times material hereto,

oversaw the administrative and operational ftmctions of the public secondary schools at issue

within Palm Beach County, including Omni M iddle School, Boca Raton Community M iddle

School, and Spanish River Commtmity High School. The District is a person within the meaning

of 42 U.S.C. j 1983 and wms acting lmder color of state law at a1l times relevant to this complaint.

7. At a11 times material hereto, Defendnnt, E. WAYNE GENT tttGent''l was the

Superintendent of the School District of Palm Beach County; Defendant CONSTANCE

TUMAN-RUGG CRugg''), was the Area Superintendent of the District with specifk oversight
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of the aforementioned schools; Defendnnt GEM LD RIOPELLE Clkiopelle'') was the principal

of Omni Middle School, located within the District; Defendant WILLIAM LATSON Ctatson'')

wms the principal of Spanish RiverCommunity High School;Defendant, PETER SLACK

CSlack'') was the principal of Boca Raton Community Middle School.

8. PlaintiF sues Defendants Board and District, and also sues Defendants Gent,

Rugg, Itiopelle, Latson, and Slack in their oo cial capacities. All defendants were acting under

color of 1aw at a1l tim es relevant to this com plaint.

FACTUAL BACKGROUND

9. At a11 times material hereto, the District hms solicited and posted paid advertising

from local businesses and individuals. Advertisers pay the District money in exchange for

advertising space on District school property for a tixed period of time.

10. PlaintiF M ech initially contnded Omni M iddle School, Spanish River

Commlmity High School, and Boca Raton Comm unity M iddle School regaring advertising

opportunities after he noticed several banner advertisements on the school fences. M ech was

encouraged to advertise by schoolrepresenGtives, including Gerald Burke (Boca Raton

Commzmity Middle School), Sandy Quinter(Omni Middle School), Sheryl Stiefel (Spanish

River Community High School), and Frances Donadio (Spanish River Community High School).

School representatives sent M ech paperwork to complete, which included the business nnme to

be advertised, name of the business owner, and the business phone number, address, email, etc.

(See Exllibits A & B).

1 1. M ech com pleted and m ailed the required papem ork,along with an enclosed

check, to each school, at which time the school processed the application and subsequently
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*

created and displayed the bnnner. An example of one of the completed av eem ents is attached as

Exhibit C.

12. M ech has no criminal backp ound, a prim e credit score, and is a taxpaying

property owner in Boca Raton, FL.

M ech provides a mobile math tutoring service, in his individual capacity, under

the fictitious business name, tç'l'he HappyTun Math Tutor.'' n e objective of the business is to

help students im prove their m ath skills, which subsequently improves sttzdent confidence, test

scores, and increases the likelihood of students being admitted into top llniversities. There is no

tton-site'' tutoring at any location that M ech owns or rents. M ech meets clients in public

libraries, cafes, bookstores, and, their homes. Since he travels to his clients, M ech limits the

geographic region that he covers to the area north to Linton Blvd., south to Glades Road, west to

Lyons Road, and east to M ilitary Trail.

th d d considering the14
. Given that M ech is a math tutor for students from 6 gra e up an

region wllich he can feasibly cover as a mobile tutoring service, Omni Middle School C:Omni'')

and Spanish River Community High School Ctspanish River'')are both critical advertising

locations for M ech's ttztoring service, since al1 of the middle and Mgh school sttzdents living in

his area are zoned to those schools. Smdents 9om Spanish River and Om ni currently m ake up

50% of M ech's clients.

M ech's tutoring service offers students help with arithmetic, pre-algebrw algebra

1, algebra 2, geometry, trigonometry, pre-calculus, and calculus, a11 of which are courses olered,

and in some cmses required, at the District's schools, and all of which are, therefore, consistent

with the education mission of the District and the Board.
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16. Mech's background qualifies him to tutor math.He holds a Bachelor's degree in

Finance from M ichigan State University, a M aster's dec ee in lnformation M anagement from

Arizona State University, and is currently enrolled in a PIID program  in Computer Science at

Florida Atlantic University.ln addition, Mech is an adjtmct professor teaching Developmental

SGte College and has successfully pmssed the Grade 6-12M athem atics at Palm  Beach

Mathematics component of the Florida Teacher Certification Examinations (FTCE).

17. In addition to tutoring, M ech has other businesses. A11 of M ech's businesses

operate as completely separate entities, with separate websites, email addresses, Em s, and

telephone numbers. The only thing his business' share is a mailing address, which is a privately

staflkd postal center used for receiving packages and other correspondence.

18. M ech is a licensed Florida real esGte sales associate and has been practicing,

without incident, since 2010 (License Number: 51.3234861).

Mech is also the managing member of Dave Potmder Productions LLC CDPP''),

a former adult media production company, which organized under the laws of the State of

Florida in 2007 (doczlment nllmber: L08000002730). Prior to organizing in Florida, DPP was a

California com pany.

20. DPP is no longer involved in the production of explicit adult media. n e last adult

film that DPP produced was in 2008.DPP'S only projects are: 1) a mainskeam documentary

project about the psychological, economic, and health impacts of pedbrming in the adult

industry (see ltiskyBusiness-fheMovie.com); and 2) a mainstream book utilizing sociology,

psychology, and economic theory in analyzing relationships. The documentary has been

çtofficially selected'' at several mainstream film festivals for 2013, and the book is slated for
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publication by the Createspace Independent Publishing Platform and will be distributed this

szlm mer by Am azomcom .

21. The DPP company website does not contain or link to any explicit adult m edia.

22. M ech has never sought, nor will he seek, advertisem ent of DPP with the District.

TUTORING ADVERTISEM ENTS

At al1 times m aterial hereto, M ech wms a party to multiple advertising agreem ents

with the District, including separate agreements with Omni M iddle School, Boca Raton

Comm unity M iddle School, and Spanish River Comm unity High School.

24. Since 2010, pursuant to those advertising agreements, M ech has been advertising,

without any issues or com plaints, M s math ttztoring service at Om ni Commllnity M iddle School,

Boca Raton Commtmity M iddle School, and Spanish River High School.

25. The advertisements consisted of banners attached, by District personnel, to fences

at the various schools. The banners, which were paid for by M ech, were consistent in size, color,

lettering, and content with District requirem ents. An approved proof of each of the banners is

attached hereto as Composite Exhibit D.

26. After being accepted and displayed by the District for over two (2) years, in

Febrtzary 2013, the respective principals at the aforem entioned schools breached those

advertising contrads by removing Plaintiff's bnnner advertisements and threatening to dispose of

them if they were not picked up within fifteen (15) calendar days.

M ech received two separate undated letters, one from Defendant Riom lle of Omni

and one from Defendant Latson of Spanish River, stae g that Mech's banner advertisements were

removed purslmnt to School Board m licies 7.151(1) and 7.15142) (h). See Exhibits E & F.

School Board Policy 7.151(1) providès:
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Purpose. -- The District recognizes that athletic sponsors and other

business paM ers provide a vital role in sponsorship of key

program s within otlr schools. As such, schools have increased

needs to visibly recognize thege partners in the comm unity. ln the

interests of commtmity aesthetics and in consideration of local

ordinances that may prohibit or restrict banners and advertising,
these tmiform standards have been developed. By permitting the

recognition of business partners on school campuses, it is not the

intent of the School Board to create or open any Palm  Beach
Cotmty School District school, school property or facility as a

public forum for expressive activity, nor is it the intent of the

School Board to create a venue or forum for the expression of

political, religious, or controversial subjects which are inconsistent
with the educational mission of the School Board or which could

be perceived ms bearing the imprimatur or endorsement of the

School Board.

School Board Policy 7.151(2)09 provides:

ln keeping * 111 the express purpose of this Policy not to create or

open schools as a public forum for expressive activity, Principals

shall use their discretion in selecting and approving business

partners that are consistent w1t11 the educational mission of the
School Board, District and commllnity values, and appropriateness

to the age group represented at the school. Exnmples of

inappropriate business pnM ers include but are not limited to:

businesses that sell goods or services which are illegal if m ssessed
by or sold to a m inor, adult entertainm ent establishments,

businesses whose primary sotlrce of revenue is generated from  the

sale or distribution of alcohol or tobacco products, tattoo parlors,

pain clinics and businesses soliciting addicts.

28. On February 25, 2013, M ech sent a response letter via United States Certified

M ail to Defendnnt Superintendent Gent, and copied Defendants Rugg, Riom lle, Laston, and

Slack, explaining why removal of the advertisements were unjustified and, therefore, a breach of

contract and in violation of M ech's First and Fourteenth Amendment rights. See Exhibit G.

29. Mech received a response letter via United States First Clœss M ail dated M arch

15, 2013 from the District's general counsel, Sheryl G. W ood, supporting the decision to remove
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M ech's tutoring banners. See Exbibit H. 'Ihe District hms refused to restore the bnnners to their

previous locations.

30. M ech's m ath tutoring advertisem ents do not violate any portion of School Board

policy 7.15141) or policy 7.151(2)(h).

'I'he advertisements do not express opinions, or address political, religious, or any

other controversial subjects which are inconsistent with the education mission of the School

Board. Rather, a math tutoring service, which is a11 that is advertised, is perfectly consistent with

the educational m ission of the school board.

32. M ech's math mtoring advertisements are age-appropriate, consistent * 111

commlmity values, and most definitely consistent w1t11 the educational mission of the school

district and school board.

33. The advertisements are not for an adult entertainment company; they do not

advertise a business that generates incom e from the sale or distribution of alcohol or tobacco

products; they do not advertise tattoo parlors; they do not advertise pain clinics; they do not

advertise a business that solicits addicts; and they do not advertise a business that sell goods or

services that are illegal if possessed by a m inor. Rather, the advertisements are for a m ath

tutoring service, which is an ideal service to advertise at a school.

34. Mech has no duties tmder School Board Policy 7.15142) (h), which confers a duty

upon the principals of the school, not M ech, to vet thebusinesses with whom the Distdct

partners. In this cmse, Mech was selected, approved and a contract entered. Nothing in regard to

M ech's unrelated business has changed since the time the contracts were executed.

35. Defendants illegally extend School Board policies 7.151(1) and 7.151(2) (11)

beyond what is set out in the clear language of the Rules to an advertiser's other lawful,
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independent businesses. lf Defendnnts are genuinely concerned about the nature of extemal,

tmrelated businesses own by advertisers, the Rules need to so retlect.

36. Defendants maintain that their agreements with advertisers are tçdonationss'' yet

the advertising agreem ents m eet al1 of the legal requirem ents of a contract.

n e District displays bnnner advertisements for entities such as Joumey Church

(displayed at Spanish ltiver Community High School), which is an advertisement that directly

violates the religious component expressed in 7.15141). See Exhibit 1. Further, Olympic Heights

High School, another District school, has a bnnner advertisement for Miller's Ale House, which

is an advertisement in violation of the prohibition on advertisem ents for alcohol; however, the

District has singled-out M ech's math tutoring advertisem ents for illegal rem oval due to an

indirect association to an adult media com pany.

38. Riopelle and Latson's Letters identify the shared mail drop as the sole Rlink''

between M ech's tutoring company and DPP. n ey assert that the shared address violates

ttcommunity values'' because one of those companies, DPP, produced adult media in the pmst.

Notably, the banners did not advertise DPP or adult media- they advertised math tutoring. Tlais

is an overt attem pt to twist District policies to apply them  in an inequitable m anner.

39. Defendants improperly clmssify some advertisers that are tûnot policy compliant''

ms tûpolicy compliant'' and those that are çtnon-academic'' related advertisers to allow those

advertisers to remain on school premises at public secondary schools within the District,

notwithstanding their written tûpolicies.'' ln both these ways, Defendants have created a limited

open forum at the public secondary schools within the District, notwithslanding Defendants'

written ttpolicy'' pum orting not to allow such a limited open forum . Such a lim ited open forum

exists at the present time at almost a11 of the public secondary schools within the District.
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40. By forbidding advertisers who associate w1111 businesses whose speech

Defendants disfavor (including Mech) to advertise on the snme terms and conditions as

advertisers Defendants prefer (such as Joumey Church and Miller's Ale House), Defendants

have denied those disfavored advertisers, like Plaintiff, equal access to the schools' limited open

forum and Defendants have discriminated against those disfavored advertisers on the basis of the

content of the speech of their other completely separate businesses.

41. Defendants have not established or applied clear or consistent, content-neutral

criteria for determining which advertisers will be allowed to use the limited public forum

Defendants have created. To the contrary, Defendantsimproperly have G orded themselves

unlimited discretion, have applied vague standards, and have acted arbitrarily and in a biased

manner in deciding which advertisers will be allowed to use the limited public fonzm.

42. The District is a public entity, and, therefore, cnnnot violate the first and

fourteenth amendments. The Defendants' decisions to specifcally target Mech, in addition to

their preemptive, arbitrary, and 'milateral decisions to remove M ech's math tutoring banner

advertisements, without ever consulting M ech, violated Mech's First and Fourteenth Amendment

rights, protecting freedom of speech, freedom of expression, geedom of mssociation, and his

right to due process and equal protection under the law.

43. Prior to the banners being removed by Defendants, M ech received approximately

fotlr new tutoring clients per m onth from each bnnner. This data is gathered from  the Rschedule a

Session'' form, which al1 new clients are required to fill out, located on the company website

(wwml-lappyl/llzM athTutorocom). After an initial session, approximately 75% of these students

decide to purchase long-term subscription plans (either 10 hours @ $550, or 20 hours @ $1,000),
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and about 75%  of those clients continue to renew their subscription plans for several periods or

indefinitely.

44. Plaintiff has no

constitutional rights cannot be remedied through legal relief.

adequate remedy at law, because the denial of Plaintiffs

45. Unless enjoined by this Courq Defendant's biased, 111:e(111a1, inconsistent, and

improper intem re/tion and application of District policies will continue to irreparably infringe

on M ech's constimtional rights and fundnmentally interfere with ltis ability to esrn a livelihood',

restodng the advertisem ents to their original locations and precluding Defendants from removing

the advertisements again or otherwise targeting M ech, including refusing to consider fut'ure

requests for renewal on this basis, is required to redress the violation of M ech's constimtional

rights.

FLORIDA EDUCATION PM CTICES COM M ISSION DECISIO N

46. In January 2011, the M inm i-Dade Public School District susm nded and subsequently

fired Shawn Loftis, a temcher at Nautiltks Middle School, when the principal lenmed of his past

exmrience as a producer and performer in adtllt flms (see Exhibit J). ln April, 2011, his teaching

certifcation was revoked. Mr. Loftis successfully challenged the dismissal.On M amh 9, 2012, the

Florida Education Pracéces Commission in Orlando rUIM  that M r. Loftis can go back to teaching.

CçA part-tim e teacher's gay m m  past isn't re- n enough to keep bim out of the classrx mp''

according to Florida educaéon omcials. Qtl-le could even turn it into a full-time job,'' the commission

held. The commission said his past pursuits were not illegal and the school did not have the authority

to dismiss him on tbnl bœsis. Since the Florida Etblezdon Practices Commission IMIM  that it is

acceptable for a m rson with an adult media past to be employed by the schx l district and to teach in
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the clmssroom, then the District can't legally argue that M ech's math tutoring banner advei sements

are inappropriate due to an indirect association to an adlzlt media company.

CAUSES OF ACTION

FIRST CLAIM OF RELIEF (COUNT l):

FREEDOM  O F EXPRESSIO N AND ASSOCIATION and RIGHTS TO DIJE PRO CESS

AND EQUAL PROTECTION
(W OLATION OF THE FIRST AND FOURTEENTH AM ENDMENTS

TO THE UNITED STATES CONSTITUTIONI

47. PlaintiF hereby incorporates paramaphs 1 tllrough 46 above as though fully set

forth herein.

48. The First Amendment of the United States Constitution guarantees individuals the

right to associate and express them selves without fear of reprisal from  their governm ent.

49. 'Ihis guarantee prohibits the government when xliciting adveësing, from removing

or refusing to accept advel sements of citizens lxxcause of their ideas, Wews, or am liations.

50. Defendants are governmental bodies and govem m ent officials and are, therefore,

subject to the Fourteenth Amendment to the United Sutes Constimtion, ms well as to the First

Amendment to the United SGtes Constim tion by virtue of the Fourteenth Amendm ent to the

United States Constim tion.

51. Under the First Amendment to the United States Constitution, Defendants may

not abridge the freedoms of expression or association of citizen advertisers, including Plaintift at

public secondary schools witllin the District.

52. Under the Fourteenth Amendment to the United Sutes Constitution, Defendnnts

may not deny due process of law or equal protection of the laws to citizens or commlmity

business partners advertising at public secondary schools within the District, including Plaintiff.
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The Plaintiff has a skong liberty interest in exercising his rights to speak freely

and mssociate freely on an equal basis with advertisers that Defendants allow to advertise on the

premises of public secondary schools within the District.

54. Through their conduct, Defendants have created and are maintaining a limited

public fonzm , within the m eaning of the cmse 1aw interpreting the First Amendment to the United

States Constitution, at public secondary schools within the District, including Omni M iddle

School, Boca Raton Community M iddle School, and Spanish River High School.

55. Defendants have violated and are continuing to violate Plaintiff's freedoms of

expression and association under the First and Fourteenth Am endments to the United States

Constitution and the PlaintiFs' rights to due process of law and equal protection of the laws

tmder the Fourteenth Amendment to the United States Constitution in several ways: by

prohibiting access to Plaintiff at the limited public forum created and mainuined by Defendants

at the public secondary schools within the Dise ct; by providing an opporttmity for one or more

ûtnon-curriculum'' advertisers to advertise on the pree ses of public secondary schools in the

District (see Exhibit K), while denying equal access to and discriminating against advertisers

who wish to advertise on the same terms, including the Plaintiff, on the basis of the content of

speech of completely

advertisers and/or their

consistent, content-neutral criteria for determining which advertisers will be allowed to use the

sem mte and unrelated businesses and viewpoints expressed by those

associated businesses; by failing to establish and apply clear and

lim ited public forum Defendants have created; and by affording them selves unlimited discretion,

applying vague standards, and acting arbitrarily and in a biased manner in deciding which

advertisers will be allowed to use the limited public forum  Defendants have created.
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56. In this case, Defendants, oo cially acting on behalf of or constituting a

governmental entity, by removing and refusing to renew M ech's math ttztoring advertisements,

violated M ech's clearly established First Amendment right to freedom of speech and freedom of

association, as well as M ech's clearly established Fourteenth Amendment right to due process

and equal protection under the law .

As reflected in the Latqm and Riom lle Letters, and confirmed by the W ood Letter,

Plaintiff's advertisements were removed by Defendnnts due to Plaintic s œssociation w1t14 a m rfectly

lawful adult media company. It was the type of media that DPP had produced that the District found

objectionable. n erefore, Defendants actions were based solely on the content of what Plainéfrs

other company had produceda which is a clear violation of Plaintic s ftls't am endm ent rights to

freedom of expression and mssociation without fear of reprisal from govemm ental entities.

58. Defendants' actions, taken in violation of the First and Fourteenth Am endm ents to

the United States Constim tion, violate the federal Civil Itights Act of 1871, 42 U.S.C. 1983 and

1988.

59. The essential guarantee of the Due Process Clause of the United States

Constitm ion is that of faim ess: Government processes must be fair and impartial.

60. The mrmner in which Defendsnts are applying School Board policies 7.15141) and

7.151(2) (h) violates the Equal Protection Clause by discriminating agninst certain individuals in

a mnnner that implicates a ftmdamental right.

The manner in which Defendants are applying School Board policies 7.15141) and

7.15142) 01) violates the Due Process Clause by vesting unbridled discretion in the Defendants

for approving or disapproving advertisem ents.
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62. Defendants' sum mary practice of arbitrarily rem oving advertisem ents violates the

Due Process Clause by failing to give advertisers notice of wrongdoing and a meaningful

opporttmity to be heard.

63. W hen a governm ental entity accepts advertising, due process forbids it from

changing or extending the param eters of acceptable advertising.

64. In this case, the Defendants had an existing advertising guideline that pertained to

direct advertisem ents and al'e now arbitrarily extending the definition to include unrelated,

indirect associations to the primary product or service being advertised.

65. The Due Process and Equal Protection Clauses also prohibit arbitrary and

capricious governmental decision-m aking in rem oving advertisem ents or applying one standard

to some advertisers and another standard for others.

66. ln this case, the District accepted advertisements from religiotls institutions and

from companies that oflkr products which are illegal if possessed by a minor (e.g., alel but purm rts

to have found that advertisements for tutoling services by Plaintiff are a violaion because the

company shares a mailing address with a company that used to produce adult entee nment.

67. As a result of Defendants' violations of the First and Fourteenth Amendments to

the United States Constitution and the Civil Rights Act of 1871, the Plaintifr has suflkred and

continues to suflbr injury.

68. Ptlrsuant to 42 U.S.C.j 1983, the Plaintiff is entitled to injunctive relief

prohibiting Defendants from : interfering in any way with the Plaintiffs' right to use the limited

public fonzm Defendnnts have created on the same terms as Defendnnts have allowed advertisers

such ms Journey Church and M iller's A1e Hottse; discriminating against the PlaintiF on the basis

of the content of the speech of his completely sepnrnte businesses; and restricting the Plaintiff's
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freedom of expression or association other than through the application of established, clear,

content-neutral, unbiased, non-arbitrary standards that are consistently applied to all advertisers

using or seeking to use the limited public forum Defendants have created.

69. Pursuant to 42 U.S. C. j 1983, the Plaintiff is entitled to compensatory damages

against Defendants and, in at least a nominal nmount, for the violation of the PlaintiY s rights

and the injuries Defendants have caused.

70. An acttzal controversy has arisen and now exists between the Plaintiff and

Defendants. The PlaintiF contends that a limited public forum exists at the public secondary

schools within the District and that Defendants unconstitutionally have denied equal access to

that forum to, and discriminated against, the Plaintil and all other lawful advertisers that are

being precluded from advertising on the premises of public secondary schools within the District

by Defendants' policy and practice, in violation of the First and Fourteenth Amendment's

guarantees of freedom of expression and mssociation and the Fourteenth Amendment's

guarantees of due process of 1aw and equal protection of the laws. Defendants dispute these

contentions and tnke the position that their policy and practice are constitutional.

71. Pursuant to 42 U.S. C. j 1983 and 28 U.S.C. jj 2201-02, the Plaintiffs are

entitled to a declnmtion that District policies 7.15141) and 7.15142) (h) are unconstimtional, or, in

the altem ative, the m nnner in which Defendnnts' are intem reting and applying those m licies is

unconstittztional.

SECOND CLM M OF RELIEF (COUNT lI)
BREACH OF CONTRACT

PlaintiF hereby incom orates paragraphs 1 through 46 above as though fully set

forth herein.
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An actllnl controversy has arisen and now exists between the Plaintil and

Defendants.

74.

binding contracts.

The advertising agreem ents entered into between the parties constitute valid and

PlaintiF hms paid the required amount under those conkacts, and, as such, has

performed.

76.

valid cause.

Defendants have breached the contracts by removing the advertisements without

77. As a result of Defendants' contract breaches, Plaintifl- has and w ill continue to be

dam aged.

DEM AND FOR RELIEF

W HEREFORE, Plaintiff, DAVID BEN OIT M ECH d/b/a THE HAPPY/FUN M ATH

TUTOR, with regard to both claims, respectfully requests tbis Court enter final judm ent and a

permanent injtmction in favor of PlaintiFand against Defendants, as follows:

Declare that:

a. Defendants' action in removing Plaintifrs math tutoring advertisements a

violation of PlaintiY s First and Fourteenth Am endm ent rights;

b. the Districts advertising agreements are indeed legally enforceable conkacts

and not merely donations;

School Board policies 7.151(1) and 7.151(2) (19 may not be used to bar

otherwise lawful advertisements based on unrelated, independent businesses or

activities of the advertisers that are not related to the advertised btlsiness; and
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d. the rights and resm nsibilities of the parties to this action under the First and

Fourteenth Am endments to the United States Constitution, and particlzlarly

declaring that a limited public forum exists at the public secondary schools

within the District and that Defendants unlawfully have denied equal access to

that forum and discriminated against the Plainil and a11 other lawful

advertisers that are being precluded from advertising on the premises of public

secondary schools within the District by Defendants' policy and practice;

B. lssue an injunction affirmatively requiring Defendants to resume posting

Plaintitrs compliant advertising banner; Grant preliminary and permanent injunctive relief in

PlaintiY s favor prohibiting Defendants from :

a. removing Plaintic s m ath tutoring advertisements from  permitted public

advertising forums and from denying Plaintiff future advertising

opportunities and contract renewals based on impermissible violations of

constitutional protections;

interfering in any way with Plaintim s right to use the limited public forum

Defendants have created on the same term s as Defendants have allowed other

advertisers to use it; and

discriminating against PlaintiF on the basis of the content of the speech and

viewpoints expressed by M ech or his associated businesses, and limiting the

Plaintiffs freedom of expression or association other than through the

application of established, clear, content-neutral, unbimsed, non-arbitrary

criteria that are consistently applied to a11 advertisers using or seeking to use

the limited public fonlm Defendants have created;
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C. Award Plaintiff compensatory, consequential, statutory, and special dam ages

against Defendants, including, without lim itation, Plaintic s lost protits, loss of goodwill and

damage to his business reputation, as well as exemplary dam ages, together with pre and post

judgment interest, as provided by law;

D. Order Defendants to extend Plaintic s current advertising contracts into the next

academic school year by the number of days Defendants improperly prevented the banners from

being displayed; and

E. Cyrant such further and different relief as this Court deems just and proper.

tb day of April
, 2013.Dated this 30

Respectfully submitted by:

DAVID BENOIT M ECH
d/b/a THE HAPPYTUN M ATH TUTOR

2901 Clint M oore Road #319

Boca Raton, FL 33496

Phone: (561) 459-2058
Email: Happyl/lzllMalR-utortt#o il.com

By:

David B. M ech

Pro Se Plaintt

l declare tmder penalty of perjury that the foregoing is true and correct.
.. '.q)h, 
. .r.

'
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Executed on: '- v ,, u,

. . 
' ***e '

avid B. M ech, Plaintiff
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A  D  V  E R T l S E

A dvertise in front of O M N l M ID D LE

SC H O O L for 1 year

4 x 8

$500

* Price does not incltlde the cost of tbe sign or m' o llation
* Signs must be cxmskucted confnnning to Palm Beacb County School Die ct specilcations. Manufacturer

must be an approvcd sign vendor of Palm Beach County School District.
* Si colors must be Pantone Green 3435c and the text color sball lx Panto 460c.

* xt s le and style shall be exmsistent on aII banners and Ietters shall be xo . n 4 inches and no
G  h igbt ' *Ef6 inches in e

. shall contain name of sm nsorand lhe phmqn G*A Parlner izl Excellencezt-

*

*

*

The plincipal must approve
At your discretiona you may remove your si> prior to any storms in the area. lfyou choose to rcmove
your sign and have it ro-hmg, it should be replaced in tbe same Iocaion.
Gmni will not be resw nsible for any dxmage due to weather. actq of vaqdalis'm or any other acts beyond

our control.

a 11a1 proof (empil: daousttz#nlail.lyahzlba'lch.klz.N.w)

Business xame: ).A ! j'? v# +k. -1, )..t '-'f o'1.'t!F,
Contact Name: fB kzal'l l.4 Q t,y' $

. 
'
'u . 

y.Address: -) G G'l c t , h4. ; --o . ::t.- f? (t :t!' , / rt-'
Address: IJ' (1 c-1 f?/ota-', t'-f-- -( J-' Lï q i
Phone #: ;'(. t 7 t.t j- q - -J tl J' J Fnx #: ) F ï - J t( (') - ê ( 5- -f
Em ail: (IeAIIC)- f-.Jry M.47 I.y ''fkrqryr,t e 6.'r3AJ.(.o->

. 

. 

. vjv.jqjSignature. . 
D ate. ,,

For more Information conoct us at œ nilse yahoGcom or =I1 OMNI at (561)989-280:

Send checks to 0M N1 PTSA: 5775 Jog Rd, Boca Raton, FL 33496

fxuzj
.
,,///'t, - <frvp ?f2

vt;.l'tl4lt!/:
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Btlsiness PA ership Agrœ ment PBSD 1570 Page 1 of 1
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School Board Policy 7.151 Page 1 of 2

KM 1 .4
+.

RULES oF THE Scyloot BOAR: OF PALM BEACH COUNTY, FLORIDA

Title 6Gx50
Chapter 7. Facilities and Operations

Section 7.151

Policy 7.151 Business Padnership Recognltlon - Fence Screens

Purpose. - The District recognizes that athletic sponsors and other business partners provide a vital role
in sponsorship of key programs within our schools. As such, schools have increased needs to visibly
recognize these partners in the community. In the interests of community aesthetics and in consideration of
local ordinances that may prohibit or restrict banners and advertising, these uniform standards have been
developed. By permitting the recognition of business partners on school campuses, it is not the intent of the
School Board to create or open any Palm Beach County School District school, school propedy or faoility
as a public forum for expressive activity, nor is it the intent of the School Board to create a venue or forum
for the expression of political, religious, or controversial subjects which are inconsistent with the
educational mission of the School Board or which could be perceived as bearing the imprimatur or
endorsement of the School Board.

Policy Statement.

a. A Business Partnership Agreement form (PBSD 1570) must be used to document alI partnerships
as well as any screens posted to recognize sponsor donation revenue. A copy of this form is
incorporated herein by reference as pad of this policy and can be Iocated on the District's forms web

naae.

b. Because the screens are not considered advertising, the business padner must be informed and
fully understand and agree that any funds provided to the school are considered donations.

c. ln case the screens must be removed for reasons beyond the school's control, such as safety,
regulatory requirements, weather events, etc., no commitments will be made to a specific timeframe
or Iocation for screen display. Yet, the school may indicate a maximum timeframe for the display of
the screen.

d. Screens must not be placed on City or County property; only on School Board-owned propedy.

e. Fence screens must be removed prior to tropical storms or a hurricane event, at the time a Storm
W atch is declared. lf the fence screen becomes tom or detached from the fence, the Principal shall
ensure that it is repaired in a timely fashion.

f. Any fence screens to be mounted on exterior fences must involve consultation with (i) School Police
regarding any potential safe-sight concerns, and (ii) the Planning Department to determine if there
are any municipality-specisc lnterlocal Agreements (currently Boca Raton is the only municipality
with such an agreement), regulations or prohibitions.

g. Screens placed along a residential road with houses or other residential dwellings fronting across
the street, must cover no more than 50% of the fence frontage.

h. ln keeping with the express purpose of this Policy not to create or open schools as a public forum for
expressive activity, Principals shall use their discretion in seleding and approving business padners
that are consistent with the educational mission of the School Board, District and community values,
and appropriateness to the age group represented at the school. Examgles of inappropriate
business padners include but are not limited to: businesses that sell goods or services which are
illegal if possessed by or sold to a minoq adult entedainment establishments, businesses whose
primary source of revenue is generated from the sale or distribution of alcohol or tobacco products,
tattoo parlors, pain clinics and businesses soliciting addicts.

hdp://- .schoolbocdpolicies.coe p/7.lsl 7/30/2012
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School Board Policy 7.151 Page 2 of 2

# M T ; .f #
School marquees, whether electronic or manual, shall not be used to advertise or permanently
reference business partner recognition; however, they may be used to thank a business partner
for a specific one-time suppod of an event or donation to the school for a specific project.

In the unincorporated areas, the design standards set fodh below in Paragraph 3 operate as a pilot
program until June 30, 201 1, as provided for by Chapter 1002.375, Florida Statutes. School center
staff can determine whether they are located in the unincorK fated area by visiting the Planninq

department's website and clicking on Find My Public Omcial (The column titled Municipality will
show as Uninœrporated.)

Nothing herein precludes negotiation of customized standards with an individual Municipality or with
the County via an Interlocal Agreement in coordination with the Planning Depadment.

3. Design Standards: Any method of recognition of business partners on fence screens that is substantially
visible from outside School Board-owned property shall meet the following standards:

a. The text must be printed on fence wind screens pfaced on fences to camouiage the chain link. For
safety in high winds, screens are recommended at 85 closed mesh material for wind resiliency.

b. The fence screens must aIl be uniform in size and color. The suggested size coincides with the
height of the fence. up to a maximum of 6' high and width of each panel 10' wide. Only two colors
may be selected (for example, school colors). The background/screen color and font color used on
aII screens must be consistently the same color and font style to ensure uniformity. Font size must
not exceed 8'..

Side-by-side banners must not be used to create longer messages.

Screens must be placed side-by-side (abutting one another), at a uniform height, aligned with the
top rail of the fence, for a neat uniform appearance.

e. The fence screen must thank the sponsor (Suggested Ianguage is: Thank you to our business
partner or This school is supported by).

No photographs shall be printed on the screens. The business logo may be displayed in the upper
Ieft corner of the screen, but it must be no Iarger than 18.. by 18'' in size, and may use the business
partner's standard com orate colors for the Iogo only, or in the same color as the font used for the
other printed text on the screen.

Unless purchased by the business partner as stated below, the school must utilize the District's bid
awarded vendor for fence wind screens and follow the District procedures to place an order with the
vendor. Prices vafy by screen size and quantity of order. The amount donated by the business
partner must exceed the District's cost and provide adequate funding for an important program or

activity at the school. As an alternative, the business yartner may purchase a fence screen from the
vendor of their choice, provided that the design provislons of this policy are followed.

Any banners or screens hung in areas not substantially visible from the street are exempt from these
design standards. ln addition, these design standards do not apply to temporary signs conceming

school related events.

STATUTORY AUTHORITY: Fla. Stat. jl 1001.41(2); 1001.42425); 1001.43(4)

LAWS IMPLEMENTED: Fla. Stat. jâ 1001.42(111; 1001.4344) & (51, 1001.51(4)

HISTORY: 1/12/2011

h% ://w w.schoolboardpolicies.coe p/7.lsl 7/30/2012
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axpz:zr c a .ç &)
B oca R aton Com m unity M iddle school

th street Boca Raton F1. 334861251 N W  8

Phone (561) 416-8700 Fax (561) 416-8777

Atbletic Director, Gerald Btlrke

gerald.burke@palmbeachschools.org
Phone (678) 200---0230

PaB qa  *  Education

BannerlFençe A reeq? Price List

Main parking Loft $4:: . cluding sign) $aa, (renewal)
tk.

7-
4 x 8 green m esh sign wlth yellow writing

Field mackstop facing stands) - $250(including sign) $175 (renewal)

3 x 7 green m esh sign with yellow writing

*please m ake checks payable to Boca Raton Com m unity M iddle

School.

*our Student athletes thank you for your continued support!
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Approved proofs of plainties MathTutorins Bannersnat were Removed bvthe oeepdants (EXHIBIT D)

' 
I I # ' I

., # j *# *

. * * *

# * . . . .

Approved Proof - Omni Middle School

' 
' I I ' I

a # j *# @

. * * - * *

F @
e. * * *

*

Approved Proof - Spanish River Community High School

Approved Proof - Boca Raton Community Middle School

The Happy/Fun Math Tutor (Boca Raton Community Middle School)
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l 1 C C
5775 Jog Road Boca Raton, Florida 33496 (561) 989-280: Fax (561) 989-2851

E-Mail; omnimsepalmbeachschools-ora W-ebslta: www.omnimlddle-oro

Gerald L. Riopelle, ' cipal

&' '>  +
. '1: ;.. ; .

e ** ::.9.

Gregory Bridges, Asst. Principal
Michael Crum, Asst. Principal

David Mech

The Happy/run Math Tutor
2901Clint Moore Rd., #319

Boca Raton, FL 33496

Dear Mr. Mech,

This letter is to inform you that pursuant to School Board Policy 7.151, l have decided that it is no Ionger

appropriate to display The Happy/Fun Math Tutor banner at Omni Middle School and that it will be removed by

February 7, 2013.

Luene B. Torner, Asst. Principal
Melissa W hlte, EsE/Gifted Coordinator

BY CERTIFIED M AIL #
.7 ca l $7. .14R Q.t'Na &;L%-' l Q t.o C,' t.& f5 -:k')z1.zj,

My decision is based on the fad that in addition to being the principal of The Happy/Fun Math Tutor, you are also
the managing member of Dave Pounder Productions Ltc, an adult film production and distribution company.

School Board Policy 7.151(2) (h) provides:

In keeping with the express purpose of this Policy not to create or open schools as a public forum for

expressive activity, Principals shall use their discretion in selecting and approving business partners that
are consistent with the educationa! mission of the School Board, District and community values, and

appropriateness to the age group represented at the scbool. Examples of inappropriate business partners
include but are not Iimited to: businesses that sell goods or services which are illegal if possessed by or

sold to a minor, adult entertainment establishment, businesses whose primary source of revenue is
generated from the sale or distribution of alcohol or tobacco products' tattoo parlors, pain clinics and

businesses soliciting addicts.

l have determined that your position with Dave Pounder Productions, together with the fact that Dave Pounder

Productions utilizes the same principal place of business and mailing address as The Happy/Fun Math Tutor creates
a tituation that is inconsistent with the educational mission of the Palm Beach County School Board and the

community values.

In the event that you would like to claim the Happy/Fun Math Tutor banner. you may make arrangements in
advance to do so by calling Omni Middle School. If you do not make arrangements to pick up the banner within

fifteen (15) calendar days from the date of this letter, we will dispose of the banner.

Sincerely.
zv e

e'
. - 

.ee
M

Gerald L. Riopelle
Principal

C: Connie Tuman-Rugg, Area superintendent

Palm Bevl, County Srllx ls - Rated ''AH by tl- Florlda Departm/nt of Education 2* 5 - 2012
''Home (:1 Florida.s flrgt t Fmn Gold Certifie Scl:eolu

www.palrnbelcllschools.orq
'Ihe 8cl1@ol Diltrid of Palm Beaell County il an Equal Educatlon Opportunlty Prtwider and Employer
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David M ech
The Happy& un M ath Tutor

2901 Clint M oore Rd., #319
Boca Raton, FL 33496

This letter is to inform you that pursuant to School Board Policy 7.151, l have decided that

it is no longer appropriate to display The Happye un M ath Tutor banner at Spanish River
I-lig.h Sghixol anâ that.it will.be.zmm ovvd by February 11. 2013- r

M y decision is based on the fact that in addition to being the principal of The Happy/Fun

M ath Tutor, you are also the managing m ember of Dave Pounder Productions LLC, an

adult Slm production and distribution company.

School Board Policy 7.151(2)(h) provides:

In keeping with the express purpose of this Policy not to create or open schools as a
pubhc forum for expressive activity, Principals shall use their discretion in selecting
and approving business partners that are consistent with the educational m ission of
the School Boald, District and com m unity values, and appropriateness to the age
group represented at the school. Examples of inappropriate business partners

include but are not limited to: businesses that sell goods or services which are illegal
if possessed by or sold to m inor, adult entertainment estabhshments, businesses
whose prim ary source of revenue is generated from the sale or distribution of alcohol
or tobacco products, tattoo parlors, pain clinics and businesses sohciting addicts.

l have determ ined that your position with Dave Pounder Productions, together with the

fact that Dave Pounder Productiöns utilizes the sam e principal place of business and
m ailing address as The H appyc un M ath Tutor creates a situation that is inconsistent with
the educational mission of the Pnlm Beach County Schœ l Board and the com munity values.

ln the event that you would like to claim the Happy/Fun M ath Tutor banner, you may
make arrangem ents in advance to do so by cnlling Spahish River High School. lf you do not

make arrangements to pick up the banner within fifteen (15) calendar days from the date of
this letter, we will dispose of the banner.

Sincerely,

K. .

*

W ilham  R. Latson, Ed.S

Principal

t4h

' l

ë......
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February 25, 2013

David Mech

d/b/a The Happy/Fun Math Tutor
2901 Clint M oore Road #319

Boca Raton, FL 33496

E. W ayne Gent

Superintendent

The School Distrid of Palm Beach County

Fulton-Holland Educational Services Center

3300 Forest Hill Boulevard

W est Palm Beach, FL 33406

Sent United States Certl#ed Mail

Dear M r. Gent,

I am writing to you in response to letters I received during February 2013from Gerald Riopelle and W illiam

Latson, the respedive prindpals of Om ni Middle School and Spanish River Com munity High School, regarding their

decisîon to breach our advertising contracts by removing my 'Happy/Fun Math Tutor' banner advertisement from

the fence at their respedive school. My banner advertisement was also removed from Boca Raton Comm unity

Middle School, but 1 have yet to receive a letter from the principal there, Peter Slack. Unfortunately, the decisions

to remove my banner advertisements were notjustified for reasons including, but not limited to, the foilowing:

1. The Happy/Fun Math Tutor does not meet ANY of the explicit terms that the principals cited in School

Board Policy 7.151(2) (h). The business is age-appropriate, consistent with community values, and most
definitely consistent with the educational mission of the school distrid and school board. It is not an adult

entertainment company; it does not generate income from the sale or distribution of alcohol or tobacco

products; it is not a tattoo parlor; it is not a pain clinic; it is not a business that solicits addicts; and it does

not sell goods or services that are illegal if possessed by a minor.

2. The Happy/Fun Math Tutor is a tompletelv separate entiw from Dave Pounder Productions LLC, with
different federal tax identification num bers, phone numbers, email addresses, websites, etc.

3. The com mon business address that was referenced in the principals' Ietters is simply a mailing address for

aII the businesses in which I hold an interest, including my real estate business. If the school distrid has

an issue with similar mailing addresses, I am happy to change the mailing address for The Happy/Fun

Math Tutor to another address that is different from Dave Pounder Productions LLC.

4. The Happy/Fun Math Tutor is a mobile math tutoring service, which meets clients at their homes or public
libraries or cafes. There is no ''on-site'' tutoring at any location that I own, and therefore no link or client

exposure to my other businesses, including Dave Pounder Produdions LLC.

5. Even more significantly, Dave Pounder Productions LLC is no longer involved in the produdion of adult

video content. The company is still adive because it's producing a m ainstream documentary about the

adult industry (which has already been accepted into 5 mainstream film festivals for 2013, with more
screenings added each month - see www.RiskyBusinessTheMovie.comt and a book about the economics
and psychology of human sexuality, which has been endorsed/blurbed by several prominent academiG

Page 1 of 5
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and is going to be distributed by Amazon.com, a mainstream company. AlI projects currently underway at

Dave Pounder Productions LLC are mainstream projeds and not tied to any explicit adult content beyond

what is already com monly depided in conventional R- or PG-13 rated programm ing.

6. ln January 2011, the Miami-Dade Public School Distrid suspended and subsequently fired Shawn Loflis, a

teacher at Nautilus M iddle School, when the principal Iearned of his past experience as a producer and

pedormer in gay adultfilmsl. In April, 2011, his teaching certification was revoked. Mr. Loftis successfully

challenged the dismissal. On March 9, 2012, the Florida Education Pradices Commission in Orlando ruled

that Mr. Loftis can go back to teaching. ''A part-time teacher's gay porn past isn't reason enough to keep

him out of the classroomz'' according to Florida education officials. ''He could even turn it into a full-time

job,'' the commission decided. The commission said his past pursuits were not illegal and the school did
not have the authority to dismiss him on that basis. That saidz if the Florida Education Practices

Comm ission ruled that it is acceptable for a person with an adult media past to be employed by the school

distrid and to teach in the classroom, then how can The School District of Palm Beach County argue that

my math tutoring banner is inappropriate?

7. Banner advertisements for %he Happy/Fun Math Tutor' were initially approved on 5/6/2011, 5/18/2011,

and 8/15/2012 at Omni Middle School, Boca Raton Community High School, and Boca Raton Community
M iddle School, respedively. Further, several advertisements were taken out in the student newspaper of

Spanish River Community High School for a period beginning in January of 2011. The Happy/Fun Math
Tutor has been successfully advertising for well over two years at Palm Beach County Schools without any

incident.

8. The principals' Ietters claim that my 'Happy/Fun Math Tutor' business is inconsistent with the educational
m ission of the Palm Beach County School Board. Yet, there are banner advertisements at the schools for

non-educational businesses, including auto repair and roofing companies. How can the school honestly

argue that a roofing com pany or auto repair shop, but not a m ath tutoring company, is consistent with

the educational mission of the school and school board?

9. The 'Happy/Fun Math Tutor' banner advertisements were initially approved by alI of the schools. Each
school had plent'y of time to do their due diligence prior to approving the advertisements, and none of the

schools had an issue with the advertisements at that time. lf the school district is concerned about the

nature of other businesses owned by their advertisers, why doesn't the school distrid have a policy to

cross-check the public records for other com panies owned by advertisers prior to approving the

advertisements and entering into contracts? If the school district were to implement such a policy, 1 trust

it would be consistent and thorough by also checking the public records to ensure advertisers don't have,

or are associated in any way with, Iawlessness, including speeding tickets, DUls, marijuana possession,
etc., as those public records ''Iinks'' would clearly be inconsistent with the educational mission of the

school board.

l0. It is not uncommon for mainstream com panies to have ties to the produdion and distribution of adult

media. For example, Marriot Hotels, DirectW , and many other mainstream companies derive significant

revenues from adult content. ls the school board going to prevent the Boca Raton M arriott from running

a banner ad because it offers in-room adult content? Can the local video store not advertise at a school

because one of its sister stores m ay have a sm all room in the back containing adult videos? ls the school

board going to relieve teachers who own shares of stock in Playboy? Can a Iocal Publix grocery store not

advertise because they carry beer, wine, and tobacco produds? Of course not. ln each of these instances,

the hypothetical entity advertising at the school derives revenues diredly from adult content, yet I trust

Page 2 of 5
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would not be prohibited from taking a banner advertisement at the school. M  with my case, ownership in

a com pletely unrelated business has nothing to do with advertising a math tutoring service at a local

school.

11. The principals' Ietters mentioned that the ''link'' (via mailing address) between two of my companies
somehow violates ''com munity values'' because one of those com panies, Dave Pounder Productions LLC,

produced adult media. However, I'm not sure if the principals are aware, but our community (i.e., the City
of Boca Raton) does not have a problem with adult media businesses. The parent companies of both
Penthouse M agazine and AdultFriendFindencom z

, both very Iarge adult entertainment companies, call

Boca Raton their homes. l contend that the type of adult content that Dave Pounder Productions LLC

produced is well within acceptable com munity values for the City of Boca Raton and Palm Beach County

as a whole, most especially since South Florida is the second Iargest producer of adult content in the

world, second only to Los Angeles. Regardless, the banner advertisements I would Iike to maintain are for

a math tutorinR business, not an adult media business.

12. Given the nature of my business (i.e., math tutoring) and my mobile geographic tutoring proximity (North

to Linton Blvd., South to Glades Road. West to Lyons Road, and East to Military Trail), Omni Middle School
and Spanish River Comm unity High School are both critical advertising Iocations for my business, since aIl

of the students (i.e., prospective clients) Iiving in my tutoring proximity are zoned to those schools. It
would be very dim cult for me to succesWully run my m ath tutoring business, secure new clients and

ultimately earn a living without having equal advertising opportunity at these public schools.

13. As a tax paying resident of the City of Boca Raton and Palm Beach County, and as an owner of multiple

properties in Boca Raton, aIl of which pay real estate taxes to specifically fund both Omni Middle School

and Spanish River Comm unity High School, I am unwilling to accept that I am being harassed by The

School Distrid of Palm Beach County based solely upon my association to a com pletely independent,

unrelated and nerfectlv Iawful business that l own.

14. The School Distrid of Palm Beach County is a public entity, and therefore cannot violate the first and

fourteenth amendments. The principals' decisions to specifically target me, in addition to their

preemptive, arbitrary, and unilateral decisions to remove my m ath tutoring banner advertisements,

without ever consulting me, potentially have some firs't and fourteenth amendm ent implications,

specifically regarding freedom of speech, freedom of expression, freedom of association, and my rights to

due process and equal protection under the law. Further, the principals' actions potentially subjed the
school distrid to Iiability for lost income and other damages as a result of the contrad breaches and the

Iarger civil rights issues surrounding their decisions.

15. In Allgeyer v. Louisiana'
, 165 U.S. 578 (1897), a landmark United States Supreme Court case in which a

unanimous court struck down a Louisiana statute on grounds that it violated an individual's ''Iiberty to

contrat't'' a unanimous court held for Allgeyer. Associate Justice Rufus Peckham authored the opinion of

the court, ''The 'Iiberty' mentioned in Ithe Fourteenth) amendment means not only the right of the citizen
to be free from the mere physical restraint of his person, as by incarceration, but the term is deemed to

embrace the right of the citizen to be free in the enjoyment of alI his faculties, to be free to use them in aII

lawful ways, to Iive and work where he will, to earn his Iivelihood by any laM ul calling, to pursue any

Iivelihood or avocation, and for tha: purpose to enter into J# controœ  which mly be propen necesm ry,

and essential to his carrying out to a successful conclusion the purposes above mentioned-'' IEmphasis

added-l This was the first case in which the Supreme Court interpreted the word liberty in the Due

Process Clause of the Fourteenth Amendment to mean economic Iibeo . By arbitrarily removing my math
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tutorinR banner advertisements from the oublic school system, the school district is deliberately

interfering with my right to access and contract with new clients.

16. Prior to the banners being removed by the School Distrid, The Happy/Fun Math Tutor received
approxim ately four new tutoring clients per month from each banner advertisem ent. This data is

gathered from the ''Schedule a Session'' form, which alI new clients are required to fill out, located on the

company website (www-HappyFunMathTutor.com). After an initial session, approximately 75% of these
students decide to purchase Iong-term subscription plans (either 10 hours @ $550, or 20 hours @

$1,000), and about 75% of those clients continue to renew their subscription plans for several periods or

indefinitely. As such, The Happy/Fun Math Tutor conservatively values a new client at approximately

$2,500; and therefore, each banner is valued at $10,000 per month in Iong-term value to the business.
17. The Ietters l received from the principals called for me to pick up my respedive banner within fifteen (15)

calendar days, otherwise it would be discarded. I picked up the banners within the requested timefram e,

but understand that my decision to pick up of the banners should not be construed by the school district

as an acceptance of the principals' decision to remove them. Rather, I am picking up the banners solely to

prevent them from being discarded. 1 will return the banners to their respective schools should I prevail

in my fight to keep them up, as there is absolutely no legal reason why they should not be there.

On another, but no less significant note, I have gained m any Ioyal customers from my banner advertisem ents at

Omni and Boca Raton Com munity M iddle Schools. The kids and parents are very happy with their tutoring

service, and most have retained me as their tutor when their kids continued on to high school and even local

colleges. l am happy to provide dozens of references of highly satisfied clients. If the school district is ultimately

successful in censoring my banner advertisement, who really Ioses here? Our country faces proficiency issues in

math and science, and my business is providing a service that helps kids Iearn and become successful. My

company also offers in-home and online tutoring, in addition to late and weekend hours for working professionals

and other clients who require scheduling flexibility. W hy would the school board want to try to prevent a

company from helping students achieve higher math aptitude? Think about it. It just doesn't make any sense.

Further, I can understand how the school distrid may be concerned about adult-related matters in any capacity,

given aIl the horrific stories in the news these days. However, there is absolutely no data to support that owners

of Iegitimate adult film companies are in any way assœ iated with these tragedies. Any aversion that people may

have to the Iegitim ate adult entertainment industry is simply based on ignorance of the business, its practices and

procedures. l'm a highly educated and ethical individual, with perfect credît history, absolutely no criminal

background, and a desire to do good for the com munity in which I Iive. Certain people may not like the nature of

some of my other businesses, but they are aII pededly Iawful, and nobody gets hurts by the product. Think about

aII the people who have died from drunken driving, tobacco, etc. Many schools within the district have banner

advertisements for companies such as Maggiano's Little Italy (offers alcohol) and Duff/s, which is a sports bar
that primarily serves alcohol (seems like a violation of School Board Policy 7.151(2)(h)!). Yet, nobody has ever
died from an overdose of adult media. Despite these facts, it's perfectly acceptable for the school district to

accept banner advertisements from companies that directk offer alcohol but to deny my ability to advertise due
to an indirect association to an adult entertainm ent company? Last time 1 checked, adult entertainment and

alcohol (along with tobacco, gun ownership, and many other related produds) fall under the same category -

they are aII products for adults (but not kids) to Iegally purchase. Why, then, the difference in preferential
treatment toward advertisers within the same category of produds? W hy more hostility toward a company with

an indirect Iink to adult media compared to other com panies with direct Iinks to alcohol?
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One might argue that adult media is ''morally'' unacceptable. The problem with this Iine of reasoning is that,

unlike the law, one's definition of morality is completely subjedive. Some parents may consider adult media

businesses and those who work within them to be morally deficient. Others may consider same-sex couples or

interracial couples to be morally deficient (recall that in the 1980s, teachers who were accused of being gay were
sought after and fired). Many vegans consider those who eat meat to be morally deficient. There is clearly no
objedive barometer of morality. Therefore, if my math tutoring banner is to be removed because some parents

might have personal moral objections to my unrelated adult media business, then the vegan communih should
correspondingly have valid claims to remove the banner advertisem ents of restaurants and other advertisers who

have indired ties to com panies that may violate the personal morality of vegans. W here does it end? Doesn't the

school distrid value that we live in a pluralistic society with many different values? W hy unfairly target my math

tutoring business as a result?

ln summary, the School Distrid's claim that my math tutoring advertisements at Om ni Middle School, Spanish

River Community High School, and Boca Raton Comm unity M iddle School are not appropriate is without merit for

reasons including, but not Iimited to, those described above. As such, l demand that the School Distrid of Palm

Beach County come back into compliance with the advertising contrads and immediately return my 'Happy/Fun

M ath Tutor' banners to the fences at their respedive schools. Further, l demand either a contrad extension or

$10,000 in Iost income per school for each month the banners are not displayed during the academic year. If the
arguments contain herein have not persuaded you, I welcome the opportunity to personally meet with you

and/or the school board to have an honest conversation about your concerns. I'm certain l can put any concerns
you may have to rest. W hile I am confident this matter can be settled am icably, I will not rest on my rights and

will pursue aIl Iegal remedies if necessary. As such, failure to com ply or respond sufficiently to this Ietter within

fifleen (15) calendar days will result in a federal Iawsuit against the school district for breach of contrad, Ioss of
income, harassment, and specific performance, also citing first amendment equal protedion and due process

violations. I Iook forward to your response.

Respedfully,

David Mech

Owner. Happy/Fun Math Tutor
www.HappyFunM athTutor.com

CC:

Constance Tuman-Rugg, Area Superintendent, The School District of Palm Beach County (US First Class Mail)

Gerald Riopelle, Principal, Omni Middle School (United States First-class Mail)

William Latson, Principal, Spanish River Community High School (United States First-class Mail)

Peter Slack, Principal, Boca Raton Community Middle School (United States First-class Mail)

1 hnol//www.nvdailvnews.com/news/national/florida-teacher-shawn-loAis-Rav-oorn-'lob-back-adicle-l.lo37l3z
2 hup://finance.vahoo.com/q/nr?s=FFN+profile
S hup://en.wikipedia.orfwiki/Allgeyer v, Louisiana
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M arch 15, 2013

David Mech
The Happy/Fun M ath Tutor
2901 Clint M oore Rd., #319
Boca Raton, FL 33496

Dear M n M ech:

Your letter dated February 25, 2013 to Superintendent E. W ayne Gent has been received and reviewed by
the administlation and my staff. Notwithstanding the plethora of arguments and issues raised in your
letter, we are convinced that the removal of your bnnners at Spanish Rivcr High School, Omni M iddle
School and Boca Raton Middle School was proper and well within the authority of the respective

principals.

'T'he plincipal's discretion in this matter is fully supported by Section 1 of School Board Policy 7.151

wltich reads in part:
By permitting the recognition of business m rtners on school campuses, it is not the intent of the
School Board to create or open any Palm Beach County School District school, school propcrty
or facility as a public forum for expressive activity, nor is it the intent of the School Board to

create a venue or fonzm for the expression of political, religious, or contoversial subjects which
are inconsistent with the educational mission of the School Board or which could be perceived as
benring the imprimatur or endorsement of the School Board.

Additionally, Section 2.h. provides:
ln keeping with the express purpose of this Policy not to create or open schools ms a public forum
for expressive activity, Pzincipals shall use their discretion in selecting and approving business
pnrtners that are consistent with the educational mission of the School Board, District and
community values, and appropriateness to the age poup represented at the school. Exmmples of
inappropriate business partners include but are not limited to! businesses that sell goods or
services which are illegal if possessed by or sold to a minor, adult entertsinment establishments,
buslesses whose primary source of revenue is generated from the sale or distribution of alcohol
or tobacco products, tat'too parlors, pain clinics and businesses soliciting addicts.

n e connection behveen the HappyYun M ath Tutor and Dave Pounder Pzoductions was brought to the
attention of the school adminiskation by multiple parents who expressed great concern over the potential

for the students using your tutoring services to become subjeded to yolzr adult entertainment business.
Given that parents within the community have already made the connection between your tutoring

business and yottr adult entertainment business, the principals had no choice but to remove your bnnners.

PALM BEACH COUNTY SCHOOLS - RATED ''A'' BY THE FLORIDA DEPARTMENT OF EDUCATION - 2006-2012
''HOME OF FLORIDA'S FIPST LEED GOLD CERTIFIED SCHOOL''

WWW .PALMBEACHSGHOOLS.ORG
The Schtml Dlstrid of Palm Beach County is an Equal Edlxation Opre unity Provider and Employer
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Your letter makes a number of references to yotlr ççcontract>' with the schools for display of your bnnner,
however as School Board Form 1570 that you completed and signed at Boca Raton M lddle School

reflects (copy enclosed), you acknowledged that you had received, read and understood School Board
Policy 7.151, which provides that Etany funds provided to the school are considered donations.'' Given
that the ftmds paid represented a dolmtion, you have no çGcontract'' rights on which to sue. Furthermore
specifically with respect to Omni M iddle School, the information provided to me indicates that your
Business Partnership with that school expired on September 1, 2012 and was not renewed for the current

year.

In conclusion, yotlr demands set forth in the last pnmgraph of yotlr letter are hereby rejedèd. ln the event
that you choose to tile suit, the School Board will vigorously defend itself from a11 claims.

Please govern yourself accordingly.

Sincerely,

Sheryl G. ood
General Cotmsel

SGW :BRL:dwf

E. W ayne Gent, Superintendent
Janis Andrcws, Chief Academic Officer
Connie Tllman-Rugg, Area Supezintendent

W illiam Latson
Gerald Riopelle
Peter Slack

PALM BEACH COUNTY SCHOOLS - RATED 'A ' BY THE FLORIDA DCPARTMENT OF EDUCATION - 2005.2012
>HOME OF FLORIDA'S FIRST LEED GOLD CEBTIFIED SCHOOL''

WWW .PALMBEACHSCHOOLS.ORG
The R hool Dïtrid of Palm Beach County is an Equal Eduemtion Om ortunity Provider and Employer
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EXAM PLES OF NON-COM PLIANT ADVERTISING AT PUBLIC SEEONDARDY 5CHOOk5 IN PALM BEACH EOUNR . Fk

Photogruphs Faken 3/25/2013 64:21r  I

Journey Church - Dired Advertisem ent of Religious Organization

Iviolation of sehool Board policy 7.151(1)1

.' . . ..,.
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M iller's Ale House - A direct advertisem ent for a sports bar that prim arily serves alcohol, which cannot be lawfully

possessed by or sold to minors - Iviolation of School Board policy 7.151(2)(h))

Maggiano's Italian Restaurant - An advertisement for a company who diredly sells alcohol, which cannot be IaM ully

possessed by or sold to minors. - Iviolation of SthM l Board policy 7.151(2)(h))
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EXHIBIT K

ADVERTISING EXAM PLES THAT DO NOT M EET EDUCATIONAL M ISSION OF PALM BEACH COUNR  SCHOOL BOARD

Photoqraphs Taken 3/25/2013

Atlas Roofing - A roofing com pany

Parkland Auto, Inc. - A car dealership
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Blow and Go - A hair salon
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