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Cori E. Flanders-Palmer (WSBA #34893)
Chicoine & Hallett, P.S.

719 Second Avenue, Suite 425

Seattle, WA 98104

Telephone: 206-223-0800

Facsimile: 206-312-3100

E-Mail: Cflandersi@c-hlaw.com

Edward M. Robbins, Jr. (CSBA #82696)
Hochman, Salkin, Rettig, Toscher & Perez, P.C.
9130 Wilshire Blvd., Suite 500

Beverly Hills, CA 90212

Telephone: 310-281-3200

Facsimile: 310-859-1430
EdR@taxlitigator.com

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
. ég’“"g . g wn o

JOSEPH R. FRANCIS, Y Y- %‘j% A L %
Plaintiff, Case No. "
v COMPLAINT
UNITED STATES,
Defendant.

Plaintiff, Joseph R. Francis, avers as follows:

PRELIMINARY STATEMENT

I. Plaintiff recently pled guilty to two misdemeanor counts of filing false returns by
omitting certain interest income in the amount of approximately $560,000. Defendant, the

Internal Revenue Service, obtained pleadings from the criminal case and attempted to re-

on Plaintiff’s 2001, 2002 and 2003 federal income tax returns that were filed.
2. Defendant determined Plaintiff’s tax deficiency was in excess of $30 million, and

ssued a jeopardy assessment pursuant to sections 6861 and 7429 of the Internal Revenue

34

COMPLAINT -




O e N O bW N

e N S £ N 1 N T N S O N o . G G Qo . S
B WO O © 0N R W N O

[
D

B
[#) ]

Case 2:09-cv-08521-VBF-RZ Document1  Filed 11/19/2009 Page 2 of 8

Code of 1986 (“Code™)'. Defendant further issued Notices of Levy on bank accounts at UBS
and Morgan Stanley. The bank levies froze all assets encompassed by the levy. Pursuant to
section 6331(a) of the Code, in the case of a jeopardy assessment, Notice and Demand for
payment must be made and the taxpayer must refuse or fail to pay prior to the issuance of any
levy.

3. Defendant issued the levy prior to delivering the Notice and Demand for payment,
thereby invalidating the levy. Defendant has refused to release the levy. Such levy is
preventing Plaintiff from operating his business and may force him into bankruptcy causing
undue hardship and irreparable harm.

JURISDICTION AND VENUE

4. This is a civil action seeking injunctive relief from the issuance of an illegal levy which
violates the provisions of 26 U.8.C. §§ 6331(a) and 6861, and Enochs v. Williams Packing &
Navigation, 370 U.S. 1 (1962).

5. Jurisdiction over this action is conferred upon this Court by 26 U.S.C. §§ 7421, 6213,
6861 and 6331 and 28 U.S.C. §1340.

6. Venue is proper in this Court under 28 U.S.C. §§ 1391(e) and 1402 for the reasons that
a substantial part of the events giving rise to Plaintiff’s claim occurred in the judicial district

of the Central District of California and that the Plaintiff resides in California.

“Codified 5t Title 26 10 the United States Code.
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THE PARTIES

7. Plaintiff is an individual who resides in Bel Air, California and is the Chief Operating
Executive for Mantra Films, Inc.

8. Defendant is the United States of America.

FACTS

9. On November 6, 2009 at 8:40 am PST Defendant issued a Notice of Levy on UBS.
The levy froze all assets in the affected accounts.

10. On November 6, 2009 at approximately 12:08 pm PST Defendant issued a Notice of
Levy on Morgan Stanley. The levy froze all assets in the affected accounts.

11. Plaintiff was served with a Notice of Jeopardy Assessment for the tax years 2001,
2002 and 2003 of approximately $34 million on November 6, 2009 at 12:18 pm PST.
Defendant simultaneously served a Notice of Tax Due for the tax years 2001, 2002 and 2003
(Collectively “Notice and Demand™).

LAW

A. The IRS Failed To Follow Statutory Procedures; Thus The Levy Is Invalid
12. The IRS issued a jeopardy assessment under § 6861 of the Code which allows the IRS
to immediately assess a tax deficiency if the “Secretary believes that the assessment or
collection . . . will be jeopardized by delay.” The IRS must also give notice and make a
demand for pavment. 26 U.S.C. § 6861.
13, Prior to providing notice of the RS jeopardy assessment of approximately $34 million

in additional tax, penalty and interest under the jeopardy assessment procedures. the IRS
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issued a levy pursuant to 26 USC § 6331 n an attempt to collect on the assessment. Section

6331 of the Code provides:

If the Secretary makes a finding that the collection of such tax is in
jeopardy, notice and demand for immediate payment of such tax may be
made by the Secretary and, upon failure or refusal to pay such tax,
collection thereof by levy shall be lawful,

14. It is explicit in this section that “prior to levy and seizure by the Internal Revenue
Service, taxpayers are to be given a period of time after Notice and Demand in which to either
refuse or neglect to pay the taxes assessed and demanded by the Internal Revenue Service,
pursuant to a Jeopardy Assessment under Title 26, United States Code, Section 6861.”
Clayton v. Comm’r, 43 AFTR 2d 79-465, 79-466 (M.D. F1. 1978).

15. The levy was issued before the Notice and Demand was received by the taxpayer.
Accordingly, the levy is invalid pursuant to section 6331(a) of the Code.

16. Plaintiff was deprived of his statutory rights and had no opportunity whatsoever to
“fail or refuse to pay” because the levy was issued at least three hours before Plaintiff ever

received the Notice and Demand for payment.

B. The Taxpayer Is Entitled To An Injunction Under L.O.C. Industries v. U.S. and
Enochs v. Williams Packing Co.

17. In L.O.C. Industries, Inc. v. United States, 423 F. Supp. 265, 38 AFTR 2d 76-3494 (M.D.
Tenn. 1976), when the IRS has issued a levy before it served notice upon the taxpaver, the levy
was held invalid and an injunction was issued. Moreover, under these circumstances, the
Anti-Injunction Act does not bar the taxpayer’s requested relief and thus the taxpayer is not
required to show irreparable harm or that an adequate remedy at law does not exist, L.0.C

Industries, 38 AFTR 2d at 535301-02.
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18. Alternatively, Plaintiff is entitled to an injunction because he meets the standards set
forth in Enochs v. Williams Packing Co., 370 US. 1, 7 (1962) where the Court held that an
injunction may be obtained against the collection of any tax ift (1) it is "clear that under no
circumstances could the government ultimately prevail” and (2) "equity jurisdiction”
otherwise exists, i.e., the taxpayer shows that he would otherwise suffer irreparable injury. /d.
at 7.

RELIEF REQUESTED

19. Plaintiff requests a temporary restraining order that Defendant immediately cease and
refrain from directly or indirectly obtaining funds from illegally issued levies; and

20. Plaintiff requests an injunction ordering Defendant to release funds subject to the
illegally issued levies.

Dated: November 18, 2009.
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Cori Flanders-Palmer, WSBA# 34893
Attorney for Joseph Francis

719 Second Avenue, Suite 425
Seattle, WA 98104

Telephone: (206) 223-0800
Facsumile: (206) 467-8170

Email: cflandersicc-hlaw.com
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Edward M. Robbins, Jr.

;I%chmam Salkin. Rettig, Toscher & Perez,
9130 Wilshire Blvd., Suite 300

Beverly Hills, CA 90212

Telephone: 310-281-3200

Facsimile: 310-859-1430
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Name & Address:

Cori E. Flanders-Paimer (WSBA #34893)
Chicoine & Hallett, P.S.

719 Second Avenue, Suite 425

Seattle, WA 98104

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Joseph R. Francis CASE NUMBER
PLAINTIFF(S) %f w4
V.
United States - t
SUMMONS
DEFENDANT(S).

TO: DEFENDANT(S): United States of America

A lawsuit has been filed against you.

Within __60__ days after service of this summons on you (not counting the day you received it). you
must serve on the plaintiff an answer to the attached o complaint O amended complaint

O coanterclalm O cross-claim or a motton under Rute 12 ofthe Federal Rules ome§ Procedure. The answer

L 6ine® , whose address is
' by - pATie WG Y ' . Ifyou fail to do so,
;udﬂment by defauli will be emered agamst you for the rehef demanded in the comp!aant You also must file
your answer or motion with the court.

Clerk, U.S. District Court

Dated: i% ROV 204 B}/:

(Seaf of the Court)

[lise &0 am,s i the defendani is the United States or a United States agency. or is an officer or employee of the United States. Allawed
80 days by Rule 12{aji3}].

CY-GIA (2007 SUMMOGNS
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BE

NDANTS

o PLAINTIFES (Chesk box if vou are represeniing voursel! )
i United States of Amernica

joseph R, Franeis

{B) Attomeys (Firm Nama, Address and Arormeys (iF Knownj

voursell, provide same.)

Telephone Number. If vou s representing

Edward M. Robbing, Jr.
Hochman, Salkin, Rettig, Toscher & Perer. P.C.
3130 Wilshure Blvd,, Swite 300, Beverly Hills, CA 50212

II. BASIS OF JURISDICTION {Place an X in ane box anlv.) HL CITIZENSHIP OF PRINCIPAL PARTIES - For Diversity Cases Oniy
iPlace an X in one box for plain:ii¥ and one for defendant.)
011 U5 Government Plaintiff 23 Federal Question (U S, ?F DEF PTF DEF
Government Nota Party) Citizen of This State ¥1 It Incorporared or Principal Place 4 T4
of Business in this State
¥2U S, Government Defendant 4 Diversity (Indicate Cinizenship | Citizen of Another State 22 327 Incorporated and Principal Place 285 123
of Panies w frem H{) of Business in Another Siate
Citizen or Subject of a Forgign Country 713 £33 Forgign Nation Zs 36

IV, ORIGEN (Place an X in one box eniy )

1 Original
Proceading

Appeilate Court

Reopened

02 Removed from 33 Remanded from 714 Reinswted or 05 Transferred from another distnet fspecify). 16 Muld-
State Court District

Litigation

27 Appeal o District
Judge trom
Maggistrate fadge

V. REQUESTED IN COMPLAINT.  JURY DEMAND: T Yes .‘.{:‘30 {Check " Yas' only if demanded 1y complaint
CLASS ACTION under FR.CP. 23  Yes “SHyp

ZMONEY DEMANDED IN COMPLAINT: §

Vi. CAUSE OF ACTION (Cite the U S. Civil Statute under which you are filing and write 2 brief statement of cause, Do not cite junisdictional statutes unless diversity )
26 US.C Secuion 6331(a); invalid jeopardy levy

VIL NATURE OF SUIT {Place an X in 9ne box only.)

OTHER STATUTES CONTRACT TORTS TORTS PRISONER LABOR
400 Swte Reapportionment {1 110 [nsurance PERSOMAL INJURY PERSONAL PETITIONS L1716 Fair Labor Standards
410 Antitrust 1120 Marine 230 Asrplane PROPERTY 1310 Motions to Act
£ 430 Banks and Banking 01130 Milier Act L3313 Airplane Product  [7370 Other Fraud Vacate Sentence [J720 Labor/Mgme
7450 Commerce/CC 2 140 Negotiable Instrument - Liability . 5371 Truth in Lending Habeas Corpus Refations

Rates/eic. 3150 Recovery of 329 ?55"‘”“- Libeb & 13330 Other Persoral  §03 530 General {3730 Labor/Mgme
460 Deportation Overpayment & 130 ;f‘:‘dg _— Property Damage [ 335 Death Penalty Reponiing &
T 470 Racketeer influenced Enforcement of - Lcat;ll-’?::p OYSRE 171385 Property Damage [0 340 Mandamus/ Disclosure Act
and £ L Judgment Oy s Ligbiity 3730 Rasway Labor Act
z‘?rga;;;"lllins 71151 Medicare Act Marine BA&E?{?P;C&&’M grﬁrwm o 7958 g?ht:?aggfom
~iE0 O ot Cred C130 R ] F Defiuiied Marine Praduet — am B = e
- '!_“f uonsu’?cr %‘r,g t sz :ecf}var‘y of 'e auied Liabitity 422 iA;Ppeal 2B USC 23 Prson (,amd{tmn i:mgatmn
= ;,qé gjbk?,.»al;v;; \\,fwcie.m Loan {Excl, ©1350 Mator Vehicle . ‘!;8 o FORFEITURE / 2791 Empl Ret inc
— 310 Selecnve 3ervice 1. . cerans) 2355 Motor Vehicls 423 . nhd'riiwai 28 _ PENALTY Secur:wy Act ’
850 SccmsixesiCammodmesf 7133 Recovery of ) Froduct Liabiiiy UsC 137 2618 Agriculture PROPERTY REGHTS
— (I::xchange o " gverpaym;m of_ 536G Other Personal R .SI\QIL .R[GHTS 31820 Other Food & E 520 Copyrights
875 Cusiomer Challenge 12 Vereran’s Benefits Iniury L4 ‘ating Drug L5 830 Patent
%,“SC 344U 160 Stockhotders’ Suits Persanal Injury-  [[3442 Emplovment 3625 Drug Related {3340 Trademark
Cther Stawtory Actions {1196 Other Contract Med Malpractice {0 443 Housing/Acco- Seizure of SOCIAL SECURITY
Agriculural Act 3195 Conwmact Produet Persorad Injury- mmodations Property 21 USC {2 HIA {13956
Economic Stabilization Liabilicy Product Ligbility |5 444 Weltare 881 [ Black Lung (523}
At L3196 Franchize o Asbestos Personat (O < American with 0 Liguor Laws DIWC/DIWW
Envwonmental Marers REAL PROPERTY Injury Product Dhsabid BB & Truck
i Land Condamnation Agriine Regs
- i

FOR OFFICE USE ONLY:
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VEi(a). IDENTICAL CASES: Has this action been previously Sled wn this court and dismussed, remanded or clased? #Ne Oves
[ yes, hist case number(s)

VEHikh). RELATED CASES: Have anv cases been previously filed in this court that are related o the present case? ;?_(Nc T Yas
W vas, Hist case number(s}

Civil cases are deemed related if a previously filed case and the present case:
{Check ail boxes thatapply} 3 A. Arise from the same or closely related transactions, happenings, or events, or
1 8. Call for determmation of the same or substantially related or similar questions of law and fact or
1€ For other reasons wouid entall substantial duplication of labor f heard by different judges; or
D invelve the same patent, wademark or copyright, and one of the factors identified sbove i 4, b or ¢ also is presgnt.

IX. VENUE: {When compieting the following information, use an additional sheet if necessary.)

i

{a} List the County 1n this District; California County cutside of this Disteiet; State if other than California; or Foreign Country, in which EACH named plainufl resides.
T3 Check here if the zovernment, its agencies or employees is a named plaintff. [F this box s checked, 2o to tem {b),

County in this Distriet* Catifornia Caunty cutside of this District; State, if other than California; or Foreign Country
Los Angeles County

) List the County in this District; Calitornia County cutside of this Distniet; State if other than California: or Foreign Country, i which EACH named defendant resides.
Check here if the govemnment, its agencies or emplovees is a named defendant. If this box is checked, 2o to item (€).

County in this District:* California County outside of this District; State, if other than Califormia; ot Foreign Country

District of Columbia

(¢) Listthe County in this District; California County outside of this District; State if other than Califomia; or Foreign Country, in which EACH claim argse,
Note: In fand condemnation cases, use the location of the tract of land invoived,

County in this Distrier* California County cutside of this District; State, if other than California; or Foreign Country

Los Angeles County

Notice to Counsef/Parties: The CV-T1 (J5 f T neither replace nor supplement the filing and service of pleadings
ar other papers as required by law. This form, approved by the JLdICIai Conference < #5 in September 1974, 15 required pursuant o Local Rule 3-1 ignot filed
but is used by the Clerk of the Court for the purpose of statistics, venue and initiatiylg the civil dogk®t sheet. (For more detailed instructions, see separate instructions sheet )

Key to Swmistical codes relating to Social Security Cases:

Nature of Suit Code  ABbreviation

351 HIA All claims for health insurance benefits (Medicare) under Titde 18, Part A, of the Sociai Security Act, a5 amended.
Alse, include claims by hospitals, skilled nursing fucHties, =t for certification as providers of services under the
program. {42 U.5.C. 1935FFhY

362 BL Attolaims fm B!ack Lung” benefits under Title 4, Part B_ of the Faderal Ceal Mine Health and Safeny Actof 1969,
(8509

63 SIWC Adl slayns Bled by msured workers for disabifite insurance denefis under Title 2 of the Sccial Security At 25
amended, pius alt clarms fed for chiid’s msurance Benefits based on disability. (42 1

543 DWW All chaimg fled for widows or widowers insurance benefiis based on disability under Re Souial Seouriy
Act, as amended, 2 USC 4050y

364 351D Adi claims for supplemental security moome payments based upon disability filed under Titlz 18 of the Social Secursty
Act, as amended.

1) K& ¢ retivement {oid dged and survivors benefi Tiule 13




